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International social security -
not my department
Francis Farrell and Charlie Ross of PricewaterhouseCoopers in Ireland outline why international social security is
no longer a subject that tax directors should be avoiding. .;..,(:•

I nternational social security compliance is
not always an area of concern for tax
directors. However, it does represent a

significant business risk for companies with
internationally mobile employees, given the
complex web of national regimes, interna-
tional regulations such as EU regulations
and specific international ti'eaties that exist.

International social security has seen sig-
nificant developments in recent times, with
a number of emerging economies particu-
larly in the Asia-Pacific region taking steps
to improve their social protection systems
through changes to their national social
security systems. A number of countries
such as South Korea and India, who have
established social security systems, are now
in the process of building bilateral social
security treaty networks. This development
has led to opportunities to eliminate double
social security costs and to protect employee
benefits.

The risks associated with overlooking
social security and related withholding taxes
for international mobile employees can be
significant. It also needs to be borne in mind
that these risks don't only threaten the
employer, but can impact negatively on
employees in the form of lost or diminished
benefits, additional cost as well as difficulty
in'accessing information regarding their
entitlements. In most cases, this wiU have no
direct implications for the employer; howev-
er it is surprising how big an issue this can
become for even a highly paid employee.

Social security and related employee
withholding tax issues are normally dealt
with by a combination of payroll and human
resources (HR) administrators from an oper-
ational point of view. However, the associat-
ed risk issues normally manifest themselves
in the form of an audit by the tax or social
security authorities, an event which woxild
typically be managed by tax professionals.

In the past, companies only became
exposed to international social security
issues when they planned to move an
employee to another country as part of a
long term international assignment pro-
gram. However, there have been significant
changes in the way companies utilise their
employee resources internationally. The
effect of these changes means that it is not

uncommon for employees to work as pait of
project or operations teams wliich may be
spread over a number of countries with liigh
levels of foreign business travel. As these
changes have been driven by operational
requirements, they are often implemented
without the knowledge or assistance of HR
or tax/social security specialists, who often
only become involved when disaster sti'ikes.
Alternatively, where HR is involved, often
no link is made between the HR issues
being addressed and the tax and social secu-
rity issues which can arise.

Changes to corporate structures and reg-
ulatory requirements also mean that compa-
nies may now have to remunerate
employees who act as directors of foreign
group companies directly from such entities,
increasing the use of multi-jurisdictional
payrolls. Migration of corporate entities can
also create issues.

The most common misconceptions
regarding international social security are:
• If there is no tax issue there is no social

security issue; or ' • :/ ;.,
• International tax treaties that covers

social security.
This however is not the case. Tax and

social security are quite separate with theii'
own distinct rules and regulations. Far-
sighted tax directors understand that paying
attention to social security and payroll with-
holding taxes not only protects the corpo-
rate bottom line, but also raises the strategic
importance and hence the commercial pro-
file of the issue within the organisation.

International developments -
The most significant recent developments
in international social security have been
within the EU Regulation 1408/71, which
previously dealt with the social security
status of individuals, who worked cross
border within the European Economic
Area (EEA), has been replaced by
Regulation 883/2004 with effect from May
1 2010. The aim of the new regulation is to
allow for a consistent approach in applying
the EU social security rules across Europe.
The new regulation will result in signifi-
cant changes to the way a number of
countries administer international social
security.

The new regulation will cover EU coun-
tries only. Tlie old regulation, which covered
the broader EEA zone will continue to apply
to Norway, Iceland and Liechtenstein, as
well as Switzerland for the foreseeable
future, as the new regulation has yet to be
formally adopted by these countries.

The new provisions do not apply to third
country nationals such as non-EEA national
individuals. A new draft regulation dealing
with third countiy nationals has been
agreed, however, until such time at this
comes into force the old rules will continue
to apply to such individuals.

It is worth noting that in addition to
Denmark, who opted out of the original
third country nationals provisions, the UK
has also opted out of the new draft rules
dealing v̂ ath third country nationals. The UK
authorities wiU however allow the old rules
imder regulations 1408/71 to continue to
apply to such individuals.

Continuity of basic principles
The basic principles laid down by
Regulation 883/2004 are in general the same
as those applicable previously, however
most of the documentation including the
much maligned but ubiquitous ElOl (now
form Al) has been changed.

Tlie regulation reiterates that a person
should be subject to the social security legis-
lation of only one state at a time. The basic
rule remains the same, that is, an employee
is subject to the social security system of the
country in. which he is employed, except in
the case of international assignment/sec-
ondment and multi-state working/employ-
ment.

Tlie main modifications introduced by
the new regulation relate to:
• The maximum posting period;
• Tlie introduction of a substantial activity

concept for multi state workers; and
• Other technical and administrative

changes the most important of which are
commented on below.

International assignments
An employee who is assigned/posted
abroad must now stay within their home
country social security system for 24
months.
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